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WHY A SPECIAL PATENT COURT? 


The old contention for a special Patent 
Court, occasionally bruited in the annual 
conventions of the American Bar Associa- 
tion, has become again articulate. Inasmuch 
as the lay press has been selected this time 
as the forum, particularly the “Literary Di- 
gest,” many thousands of laymen may be 
influenced by this ex-parte hearing. There 
are people who will fail to appreciate that 
this is not a matter for the decision of lay- 
men. One might as well take an ill man to 
a lawyer for treatment or a demurrer to 
a declaration to a doctor. The judgment of 
a layman in either case would be equally 
useless and quite as dangerous to the vic- 
tim and the administration of justice. It is 
an engineer who is advising in this instance. 

James Madison said that “whatever re- 
spect may be due to the rights of private 
judgment, and no man feels more of it than 
I do, there can be no doubt that there are 
subjects to which the capacities of the bulk 
of mankind are unequal and on which they 
must and will be governed by those with 
whom they happen to have acquaintance and 
confidence. * * * The great body of 
those who are for or against it must follow 
the judgment of others not their own.” 
(Mad. Pap. 663.) 


Thomas Jefferson constantly pointed to 
the limitations of ancient lawmakers in fol- 
lowing untutored popular demands, and 
called upon America to profit by their ex- 
ample. Said he, “they had just ideas of 
the value of personal liberty, but none at 
all of the structure of government best cal- 
culated to preserve it.” That is a very much 
overlooked distinction in statesmanship as 
well as elsewhere. The inspiration of that 
sentiment ought to be as great to the stu- 
dent of government of today as it was in 
1816, when Jefferson was watching the de- 








velopment of the “great American experi- 
ment,” so called by all of Continental Eu- 
rope. One would hesitate to print his re- 
marks if told that an engineer proposed to 
conduct the Judicial department of the 
Government. 

It is well to let Madison and Jefferson 
hold out their warnings to the lawyers and 
laymen of 1921 as a remedy for possible 
skepticism and lest they, too, fall into the 
error of the ancients whose opportunist gov- 
ernments crumbled under hands trained to 
expediency. é 

It is well to emphasize that government 
is not an accommodating assembling of in- 
dividual views, but that it is a co-ordinated 
system of scientific principles so interde- 
pendent that the failure of any one to func- 
tion is adversely reflected in every part. 
The point is well illustrated in mechanics. 
One necessary bolt taken from the useful 
and mighty locomotive may destroy its use- 
fulness and even may render it an instru- 
ment of destruction. Certainly it will not 
produce satisfactory results. 

The question of a separate patent court 
under the agitation of a few patent lawyers 
has been ably debated and fully answered 
by specialists of their own school before 
disinterested and learned. audiences of 
judges and lawyers until its merits and de- 
merits are fairly well understood. Presi- 
dent Taft, himself an experienced appel- 
late judge, in an address before the Amer- 
ican Bar Association at Boston in 1911, 
squarely met the issue. Said he, “I regret 
to differ with some of my associates at the 
Bar, who are patent lawyers (sic. a court 
of patent experts), in thinking that would 
be the best kind of a court. I think it is 
a great deal better to take a first class law- 
yer and a first class judge and make him a 
good patent expert than it is to take a pat- 
ent expert and try to make him a first 
class lawyer and a good judge. I do not, 
however, mean to detract from that at- 
mosphere of mystery, or question that as- 
sumption of peculiar knowledge and expe- 
rience with which some patent practitioners 
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are anxious to impress the public mind.” 
(36 Am. B. A. Rep. 55.) Hon. H. J. 
Walters, K. C. of the London Bar, a patent 
expert of international reputation, and a 
specially invited speaker, had this to say to 
the American Bar Association (38 A. B. 
A. 797): “The system works remarkably 
well before a Judge who may be ignorant 
of the science, but whose training leads him 
to assimilate ideas quickly and such is, on 
the whole, what we find works best. He 
starts with no prejudices, no views on par- 
ticular subjects.” 

But let us view the practical side. This 
is a day of specialists. There are lawyers 
of the highest attainments who practice only 
in patent or admiralty or criminal or con- 
stitutional or insurance or corporation law. 
Now there is probably more admiralty liti- 
gation in one month than there are patent 
cases ina year. The same is true of insur- 
ance. No comment is necessary as to liti- 
gation involving pure corporation law. Ap- 
plying principles to these facts, it will be 
conceded that this is a government of equal 
opportunities and equal rights. The in- 
ference of the right to a multitude of courts 
is obvious and once the precedent is set 
every school of specialists will be heard 
from. We are then confronted with the 
question, is an increase in courts a health- 
ful governmental condition? Said Mr. Jef- 
ferson, “Render the Judiciary respectable 
by every possible means, to-wit, firm tenure 
in office, competent salaries and reduction 
of their numbers. 
dangers from which they had escaped ren- 


, 


Close proximity to 


ders the Pioneers’ judgment worthy of re- 
spect, particularly by this generation. 

What abstruse thing is it concerning pat- 
ents that no one but an inventor can under- 
stand, or rather that a competent judge can- 
not understand? One is slow to believe 
that egotism may play a part, yet one hears 
no such raucous demands or plaintive peti- 
tions from the practitioners of the law of 
admiralty or of insurance or of corpora- 
tions. Now, admiralty is a science that one 
has to understand from the hull to the top- 
mast, ‘Time and again one has seen a Fed- 





eral judge hear and decide, on the same day, 
cases involving the law of crime, admiralty 
and the Constitution. John Marshall got 
along very nicely doing it. So do the 
present courts. 


But, is the little coterie of our dissatis- 
fied patent friends always perfect or ade- 
quate in preparing and presenting their evi- 
dence to the Courts? A seeker after light 
may be forgiven for inquiring if they are 
hiding their own imperfection behind the 
gowns of judges. Fairness requires an ac- 


-cuser to be mindful that judges may decide 


only what is presented to them, and as pre- 
sented, and not what the lawyer or his wit- 
nesses know but fail to tell. Possibly it 
cannot be told because of the limitations 
of an incomplete or imperfect presentation 
of the case. We present these thoughts in 
the form of a question, not as a statement, 
by way of developing the introspection that 
it is hoped these comments will inspire. 


The very example named by the com- 
plainant in the “Literary Digest” points 
persuasively to this truth. It is conceded 
that the judge who decided the objection- 
able case was ignorant “of the elasticity 
and strength of (sic. building) materials, 
found that reinforcement in a concrete slab 
had the same effect, wherever it might be 
placed.” Now that judge must have found 
exactly in accordance with the evidence pro- 
duced before him, else a motion for a rehear- 
ing would have been submitted by astute 
counsel and sustained. Otherwise incompe- 
tency would not have been the proper charge 
against the judge. Was it not the fault of 
the counsel (if the mistake was so obvicus) 
who failed to prove the real facts but al- 
lowed the other side to prove the contrary. 
No authority need be cited for the proposi- 
tion that “The parties by their attorneys 
make the record and what is decided within 
the issue is res adjudicata ; anything beyond 
is coram non judice and void.” “The 
Courts cannot ex moro motu set themselves 
in motion, nor have they the power to decide 
questions, except such as are presented by 
the parties in their pleadings, original or 
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amended.” Did our friend examine the 
evidence adduced before he complained ? 
Poetry and patents are the children of 
genius. They are gentle, delicate, highly 
bred and highly schooled things. Accusa- 
tions of unkind treatment by a rude and 
practical world, and appeals for specially 
equipped nurseries and private reservations 
rend the body of the sympathetic as far 
up as the brain, where emotion and reason 
refuse to assimilate. No doubt we shall 
always have this sensitive thing, shyly ming- 
ling with the rude activities of humanity. 
And it is well. For humanity is improved 
by tugs at its heart strings and association 
with gentleness and genius. So the small 
coterie of dissatisfied patent lawyers must 
unselfishly linger with us yet a little while. 
THomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS 





DOES THE VOLSTEAD ACT AVOID A 
LEASH OF A “CAFE”?—If a _ building is 
leased for a “cafe” is the lease rendered un- 
enforceable by reason of the fact that the prem- 
ises can no longer be used for the sale of 
intoxicating liquor under the Volstead Act? 
The Supreme Court of New Jersey answered 
this question in the negative in the recent case 
of Proprietors Realty Co. v. Wohltmann, 112 
Atl. 409. In this case the action was brought 
by plaintiff against one Wohltmann for rent 
reserved under a written lease made for a 
term of five years beginning July 1, 1916, at a 
rental of $3,000 per annum, payable monthly in 
advance. The rent for February, 1920, was 
unpaid, defendant having vacated the premises 
and plaintiff sued therefor. Judgment was 
entered in plaintiff's favor. The court held 
that defendant-lessee was not released from 
his liability to pay rent for the premises under 
the lease, although the lease in question pro- 
vided that the demised premises were “to be 
used and occupied as a cafe and for no other 
purposes whatsoever,” and that it was legally 
immaterial that the lessee was forbidden to 
sell intoxicants for the remainder of the lease- 
hold term as a consequence of the adoption 
of the Eighteenth Amendment and the enact- 
ment of the National Prohibition Law there- 
under. 

The general rule is that where the contract 
does not restrict the use of the leased prem- 





ises to a single purpose it is not invalidated 
by the subsequent enactment prohibiting the 
use of One of the several purposes contem- 
plated by the lease. In applying this rule to 
the facts in this case the New Jersey Supreme 
Court said: 

“The sale of intoxicating liquors was not the 
only use to which the property was agreed to 
be devoted. It was in legal effect leased for 
the double purposes of the sale of intoxicat 
ing liquors and the sale and service of non- 
intoxicating beverages and refreshments, and 
there is no prohibition against its continued 
use for the latter object. These lines of busi- 
ness were not identical or inseparable. There 
being, consequently, a serviceable use for 
which the property is still available consist- 
ently with the limitations of the demise, the 
lessee is not in a position to assert that he is 
totally deprived of the benefit of the tenancy. 
It is further to be observed that, while the 
impossibility of obtaining a license for the sale 
of intoxicating liquors on the rented premises 
during the whole of the term of the lease might 
have been reasonably anticipated, no provision 
was made in the agreement for the relief of 
the lessee in such a contingency.” 

This decision is in line with the recent cases. 
Thus in Standard Brewing Co. v. Weil (1916, 
129 Md. 487, 99 Atl. 661, L. R. A. 1917C, 929, 
Ann, Cas., 1918D, 1143), there was a lease for 
saloon and restaurant purposes only, and it 
was held that the lessee was not released from 
his liability under the lease because of a sub- 
sequent order of the liquor license commis- 
sioners prohibiting further use of the prem- 
ises for a saloon, the lessee not being thereby 
entirely deprived of the beneficial use con- 
ferred by the lease. In Conkling v. Silver 
(Iowa, 174 N. W. 573, 7 A. L. R. 832), where 
a building was leased for the sole purpose of 
carrying on the “iron, metal, and rag business” 
therein, it was held that a statute inhibiting 
the storing of rags by dealers therein in build- 
ings of the character leased did not render 
the lease invalid, since it did not deprive the 
lessee of the beneficial use or enjoyment of the 
property, because he could still carry on the 
business of dealing in iron, metal, and rags on — 
the leased premises, and was merely denied the 
privilege of storing rags thereon, which, al- 
though it possibly rendered the use less val- 
uable, did not destroy the beneficial use. In 
Grimsdick v. Sweetman (1909, 2 K. B., Eng., 
740, 78 L. J. K. B. N. S. 1162, 101 T. N. S. 
278, 73 J. T. 450, 25 Times L. R. 750, 
53 So]. Jo. 717), where the lease was of a “beer- 
house and premises with the bakeshop in the 
rear,” in holding that the lessee’s inability to 
renew his license to conduct the beerhouse as 
such did not terminate the lease, both Darling, 
J., and Jelf, J., adopted the principle that a 
lease is not terminated unless the beneficial 
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use of the premises is more than merely im- 
paired, and, applying the same, argued that 
there was no such destruction of the uses speci- 
fied in the lease as would wholly deprive the 
lessee of an advantage therefrom, since he 
could still live in the house and use the bake- 
shop, even though he could not run a beer- 
house. In Teller v. Boyle (1890, 132 Pa. 56, 
18 Atl. 1069), the property was leased for ex- 
clusive use as a saloon and dwelling. And 
see Lawrence v. White (1908, 131 Ga. 849, 63 
S. E. 635, 19 L. R. A., N. S., 971, 15 Ann. Cas. 
1099), wherein “the Albion Hotel,” consisting 
of “the corridor, office, bar, barber shop, cigar 
stand, billiard room,” etc., was leased, and in 
which it was held that the use was permissive, 
so that the passage of a statute prohibiting the 
sale of intoxicating liquors did not, in the 
absence of a provision in the contract, entitle 
the lessee to a reduction or proportional abate- 
ment of the agreed rental. 

The only plausible distinction between these 
cases and the principal case is that the word 
“cafe” involves the idea of the inseparability 
of the liquor and food served therein; in other 
words, that while the phrase “Restaurant and 
Bar” connotes two separate lines of business, 
the one word “cafe” includes both kinds in an 
inseparable wedlock. The court, however, di- 
vorces this couple and .tells one of the spouses 
to keep the joint name and use the good will 
of the partnership so long as the other partner 
remains ostracized from good society. 





RIGHT OF OFFICERS OF CORPORATION 
TO COMPENSATION UNDER WORKMEN’S 
COMPENSATION LAW.—It would seem 
wholly unreasonable to say that the president 
of a corporation injured in the pursuit of his 
duties is a workman entitled to compensation 
under the Workmen’s Compensation Law. But 
the New York Court of Appeals has just de- 
cided (in reversing a decision of the App. Div.) 
that a general manager of a small corporation, 
serving the company also in the capacity of 
an ordinary workman, who is injured while at 
work in the latter capacity, is entitled to com- 
pensation under the general provisions of the 
Workmen’s Compensation Law. Skouitchi v. 
Chic Cloak & Suit Co. (Decided March 1, 1921) 
65 N. Y. L. J. 78. In that case the Court said: 

“If an officer of a corporation is actually 
employed to perform services as an employee 
such as are contemplated by the Workman’s 
Compensation Law there is no reason why he 
should not come within its benefits. A cor- 


poration is a complete entity, separate and dis- 
tinguishable from its stockholders and officers, 
and if it sees fit to have one of the latter serve 








it in the capacity of an ordinary employee we 


see nothing to prevent it from so doing. That 
seems to us to be the present case. The claim- 
ant was “employed” as general manager. The 
term “general manager” is somewhat ambigu- 
ous, and of itself might indicate either an ex- 
ecutive and important office or a person per- 
forming ordinary duties of an employee. The 
evidence and findings in this case show that the 
position was or the latter class, and that the 
claimant performed ordinary detail and manual 
work such as would be required of a typical 
empioyee. Under these circumstances we think 
that he was entitled to secure compensation as 
such for injuries under the general provisions 
of the Compensation Law.” 

This same court held in a previous case that 
an officer of a corporation, as such, was not 
an “employee” in the under use of that word. 
In that case the claimant was the owner of a 
majority of the capital stock of a corporation 
of which he was the president. The commis- 
sion found that he was “employed as presi- 
dent.” His ordinary duties were those which 
pertained to the position of a managing, ex- 
ecutive officer, and the manual work in the 
course of which he was injured was merely a 
casual occurrence. He received as a stockhold- 
er and an executive officer substantial di: 
dends and salary which were in nowise abated 
or impaired by his accident. Under those cir- 
cumstances the Court said that it would be an 
unreasonable interpretation of the Compensa- 
tion Law to regard him as an employee such as 
was intended and provided for by the statute in 
awarding compensation for injured employees. 
It was fully recognized, however, that there 
was nothing to prevent a corporation, if it so 
desired, from hiring one of its officers to be 
and to perform the work of such an employee 
as was contemplated by the statute. Matter of 
Bowne v. Bowne Co., 221 N. Y. 28. 








JOHN MARSHALL. 


There are three great epochs in the His- 
tory of the United States Supreme Court. 
The first is the Marshall period ; the second 
is the Taney period; and the third is the 
Miller period. Marshall dominated the 
court from 1801 to 1835; Taney from 1836 
to 1864; and Miller from 1864 to 1890. 

Marshall, in Marbury v. Madison and in 
McCulloch v. Maryland, made the nation 
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what we now know it to be; but Taney, in 
the Charles River Bridge Case, emphasized 
the doctrine of the Rights of the States; 
while Miller, in the Slaughter House cases 
(the greatest cases in our legal history), 
again held that the police power of the 
state was not to be questioned; and this at 
a time when the states seemed to have little 
power or authority left. 


John Marshall, regarded by many.as our 
greatest constitutional lawyer, was born at 
Germantown, Va., in 1755. He was of 
English parentage, and was a direct lineal 
descendant of William Randolph of Turkey 
Island. By a reference to E. L. Magoon’s 
Orators of the American Revolution and 
Dr. Phillip Slaughter’s History of the Bris- 
tol Parish, Va., it will be found that the 
following are also descended from William 
Randolph of Turkey Island: ‘Thomas Jef- 
ferson, Robert E. Lee, John Randolph of 
Roanoke, Light Horse Harry Lee, Peyton 
Randolph, President of the First Continen- 
tal Congress ; Edmund Randolph and many 
others. 


John Marshall was the uncle of Tom and 
Ed. Marshall, the great Kentucky orators; 
and also uncle of the eminent and accom- 
plished jurist, Chief Justice Thomas A. 
Marshall of Kentucky. 

Marshall’s early education was entirely 
under the supervision of his father, who 
instilled in the son a love of history and 
poetry; at the age of 14 he was sent to 
Westmoreland County to attend a school 
kept by Mr. Campbell. After a short stay 
there he was again thrown with his father, 
who seems to have had a great influence on 
his life. Marshall afterward stated that 
his father was a far abler man than any 
of his sons. 


Marshall began, at the age of 19, the 
reading of Blackstone’s Commentaries, a 
book in his father’s library. He served with 
much distinction in the American Revolu- 
tion, coming to the rank of captain. He 
was very popular with his army associates 
and exhibited much sweetness of spirit amid 





those depressing and troublesome days. He 
was often employed as Judge Advocate. 

In the early part of 1780, the term of 
enlistment of the troops among whom he 
was serving, having expired, he returned 
home and remained nominally in the serv- 
ice, joining in several small expeditions 
against the invading British. 

In the early part of the year 1781, he at- 
tended the law lectures of Judge Wythe at 
William and Mary College, but it is not 
thought that either the college or -Judge 
Wythe influenced him to any extent. Wythe. 
was always a follower of Jefferson, who in 
every way was antipodal to Marshall in 
political views—in fact, there was a strong 
personal antipathy between these two great 
men. Marshall was admitted to the bar 
about 1781 after a very brief period of 
study. In him we have another of the long 
list of truly great lawyers, who was imper- 
fectly educated according to classical 
standards, but whose God-given native abil- 
ity carried him to the very summit of suc- 
cess. He was first a member of the Vir- 
ginia Legislature. Marshall soon rose to 
the very head of the profession. It is still 
a mooted question whether he or Edmund 
Randolph were the better of the more emi- 
nent practitioners at the bar. He was a 
member of the Virginia convention that 
adopted the United States Constitution, 
joining forces with Governor Randolph and 
James Madison in favor of adoption as 
against Patrick Henry and George Mason, 
who were strongly for rejection. 

During the next ten years he was offered 
many positions, all of which he refused. He 
was elected to Congress in 1799. In 1800 
he was appointed Secretary of State by 
John Adams, and while holding this place 
was, in 1801, named Chief Justice. This 
appointment seems, in the light of subsequent 
events, to have been inspired. It had a 
more profound effect on the framing of our 
Government than any single appointment in 
the history of the Republic. He found the 
Government a loose confederation and left 
it a compact national unity. 
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In discussing his traits as a judge and 
lawyer, I stress the point that Marshall was 
rather a statesman than a lawyer. He was 
not profoundly versed either in the com- 
mon law or in equity jurisprudence. In 
both these Justice Story far exceeded him. 
He was a Federalist of the most pronounced 
type and was a bitter opponent of what was 
known as the States’ Right School. 

There are five great cases connected with 
his name for time and eternity, and these 
are the Dartmouth College Case, Marbury 
v. Madison, Cohens v. Virginia, McCul- 
loch v. Maryland, and Gibbons v. Ogden. 
The Dartmouth case (which is wrong in 
principle and diabolical in use and prac- 
tice) decides that a state legislature cannot 
repeal a charter of a private corporation, 
on the ground that the charter is a con- 
tract which cannot be impaired by a sub- 
sequent act of the legislature. Marbury v. 
Madison holds that courts may decide that 
any act of a state legislature or any act of 
Congress, is unconstitutional. 

Cohens v. Virginia held that Congress 
might provide a law for any person con- 
victed in a state court to appeal to the U. S. 
Supreme Court, where it was claimed that 
the state law conflicted with the U. S. Con- 
stitution. In McCulloch v. Maryland, Mar- 
shall decided: that the U. S. Government 
has the power to incorporate a bank and 
that the state cannot pass laws which im- 
pose hardships that practically put these 
banks out of business in such sta‘c. This 
is perhaps the most far reaching decision 
ever rendered by Justice Marshali. 

Gibbons v. Ogden decided that the na- 
tional Government has control over inter- 
state and foreign commerce ; that commerce 
not only includes the exchange of commodi- 
ties but the means by which foreign and 
interstate intercourse is carried on. 

The following words in the McCulloch 
case will live as long as our Government 
survives: “Let the end be legitimate, let it 
be within the scope of the Constitution, and 
all means which are appropriate, which are 
plainly adapted to that end, and which are 





not prohibited, but can consort with the 
letter and spirit of the Constitution, are 
constitutional.” 


Marshall not only decided these great 
cases, but he had the knack of putting his 
reasoning in such form that no uran could 
answer him. 


It is said that his power of lucid state- 
ment, his close reasoning and great per- 
sonal influence, made him irresistible. 


While Marshall is canonized now, so to 
speak, yet many of his decisions were inet 
with much opposition. Marbury v. Madi- 
son was disregarded by Jefferson and Mad- 
ison, and the McCulloch case was greeted 
with derision ; the legislature of Ohio with- 
drew the protection of the state from the 
U. S. Bank. Cohen v. Virginia was the 
cause of violent mutterings all over the 
land. But Marshall convinced the legal 
profession as a rule, that he was right, and 
when that was accomplished his fame and 
principles were secure. Dr. W. D. Lewis 
says of him: “His ability to take a legal 
question on which a large number of per- 
sons have preconceived opinions, the prod- 
uct of the political prejudices, anaiyze it 
in all its parts in such a way that the con- 
clusion reached is admitted by the great 
majority of each succeeding generation of 
students to be inevitable is the best test of 
Marshall’s greatness as a lawyer. Indeed, 
if we study closely his principal opinions, 
we find that they contain all those elements 
which make a great legal argument. The 
chief characteristic of his arguments is 
their cumulative force. The ground for 
the premise is carefully prepared ; the prem- 
ise itself is carefully stated; nearly every 
possible objection is examined and an- 
swered; and then, with almost dramatic 
power, he confronts us with the inevitable 
conclusion. ‘There is little or no repetition, 
but there is a wealth of illustration, a com- 
jpleteness of analysis, that convinces the 
reader, not only that the subject has been 
adequately treated, but that it has been ex- 
hausted.” 
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Marshall was a close friend of Washing- 
ton, having come in contact with him in 
the army; and Marshall prepared a biog- 
raphy of him, filling several large books. 
It is said that this duty was the pride of 
his life. 

The most noted case in which Chief Jus- 
tice Marshall engaged as a trial judge was 
that of Aaron Burr, tried in the Circuit 
Court of the United States at Richmond, 
Va. President Jefferson and the Demo- 
cratic party generally were bent on the 
conviction of Burr, whose main purpose 
seems to have been to stir up trouble with 
Spain rather than to commit overt act of 
treason against the United States. In this 
case, Marshall practically acquitted Burr 
by his superb interpretation of the law and 
by his confining the Government to a defini- 
tion of treason as laid down in the Consti- 
tution itself, which is as follows: “Treason 
against the United States shall consist only 
in levying war against them or in adhering 
to their enemies, giving them aid and com- 
fort.” In the Burr case and in other cases 
decided in the Supreme Court of the 
United States proper, Marshall did away 
with a great many prosecutions and perse- 
cutions that would have been brought had 
he not declared the law as he did, and by 
so doing he removed a powerful engine of 
oppression known as constructive treasons. 
In my judgment this was one of the crown- 
ing feats of his career. He made the coun- 
try safe to live in, but he also made it pos- 
sible for people to be protected in going 
about their daily business so as not to be 
jacked up when they had made themselves 
obnoxious to the people for the time being 
in control of the National Government. 

The history of the last few years shows 
to what extreme popular excitement can be 
carried and how nearly we came to en- 
dangering the time-honored right of free- 
dom of speech. Be that as it may, John 
Marshall in the Burr case taught the world 
that we were living under a government of 
law and not of party, and his name will sur- 
vive as long as men have rights to adjudi- 
cate and wrongs to redress. No man in the 





history of jurisprudence has written his 
name higher in the halls of fame; he will 


-go down to posterity as a good man, sin- 


cere, honest and kind; as a constitutional 
lawyer unequaled and unapproached. 
C. J. RAMAGE. 
Saluda, S. C. 








INTERESTING BRITISH DECISIONS 
IN BANKING PRACTICE. 





Of all branches of law, probably the most 
uniform throughout the world is that relat- 
ing to banking and we think it appropriate to 
notice here a series of recent decisions on 
this subject. 

We have, in another connection, already 
dealt in this column with the case of Wil- 
son v. United Counties Bank, Ltd* A 
trader went on military service; his bank— 
according to the finding of a jury—had 
agreed to supervise the financial side of his 
business during his absence, and to take all 
reasonable steps to. maintain his credit. By 
negligence of the bank, the trader’s affairs 
went awry, and he became a bankrupt. He 
sued to recover two separate sorts of dam- 
ages, first, loss to his estate, and secondly, 
injury to his personal credit by his bank- 
ruptcy. The jury awarded damages under 
both heads. The first head of damage, of 
course, passed to the trustee in bankruptcy 
as an incident of the bankrupt’s estate. The 
question was whether the second so passed, 
or remained in the bankrupt personally so 
that he could sue without the concurrence 
of his trustee. The House of Lords, re- 
versing the Court of Appeal, held (1) that 
the bankrupt himself could sue, (2) that 
he would receive not merely nominal but 
substantial damages, and (3) that the bank 
was precluded from questioning in the 
courts above the basis on what the damages 
had been assessed since they had not taken 
exception at the proper time in the court be- 
low. 

In National Bank of South Africa Ltd. 
v. Hanbury, decided in January of this year, 

(1) 1920, A. C. 102. 
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the plaintiff bank claimed from the defend- 
ant £154 in respect of an overdraft. From 
the evidence adduced it appeared that the 
defendant held an account with the bank 
for several years. The defendant had ac- 
cepted a bill, and the holder during defend- 
ant’s absence on military service presented 
it for payment to the plaintiffs, who duly 
honored it—this created an overdraft which 
the defendant refused to pay on the ground 
that the plaintiffs had acted without his au- 
thority ; it was, however, submitted on the 
plaintiffs’ behalf that they had followed the 
customary procedure, as the bill was, an 
order on them to pay. Mr. Justice Roche, 
in giving judgment for the plaintiffs for 
the amount claimed, held that the plaintiffs 
had acted quite rightly, and stated that a 
very large number of business transactions 
would be frustrated if banks did not in their 
discretion often meet bills for customers, 
although by so doing they created over- 
drafts. 

The same judge in Baker v. Lloyd’s Bank 
Ltd. made an important application of the 
principle of bankers lien. There the bank 
had three separate relationships with a 
client. He had a current account with the 
bank, containing £2,934 to his credit; this 
establishes the relation of debtor and cred- 
itor, the bank being the customer’s debtor 
to the extent of the balance io his credit. 
Again the bank had lent him money, and 
held shares to secure the debt ; here the re- 
lationship is reversed, and the bank is a 
creditor, a secured creditor, of the client. 
Yet again the bank had discounted for the 
client certain bills of exchange drawn by 
him; in the events that happened, the bills 
were not met by the acceptor and the bank 
exercised its recourse to the drawer by 
claiming from him £19,941, the amount of 
the bills; here the relationship is that of 
holder and signatory of a negotiable instru- 
ment. Finally the client went bankrupt and 
executed a deed of assignment in favor of 
his creditors; the trustee sued the bank to 
recover two sums. The first of these was 
the balance of the client’s current account, 





£2,934. The second was a balance due te 
the client on sale of the mortgaged shares 


which the bank realized, and which, after 


payment of the sums advanced and interest, 
left a surplus of £812. But the bank 
claimed a lien on both those sums. The lien 
was not for a bank loan or overdraft, in 
which case no doubt as to the lien could 
have been suggested. The lien was in re- 
spect of sums due to the bank from the 
client as holder of negotiable instruments on 
which he was liable. Mr. Justice Roche 
held that the special lien of the bank on its 
cusomer’s securities and balance availed in 
favor, not merely of overdrafts and loans, 
but also of sums due under bills discounted. 

The Privy Council in Taxation Commis- 
sioners v. England, Scotland and Austral- 
ian Bank Ltd.,? gave an important ruling 
as to what constitutes a customer in banking 
practice. The case mentioned concerned the 
relationship of banker and customer, as de- 
fined in sec. 82 of the (England) Bills of 
Exchange Act, 1882, and its precise counter- 
part, sec. 88 (1) of the (Commonwealth of 
Australia) Bills of Exchange Act, 1909. 
The section in question, it will be recol- 
lected, protects a banker who pays a crossed 
cheque presented through the account of 


a bank-customer elsewhere, provided it is ° 


prima facie in order, but renders him liable 
to the true owner, for default of title in the 
payee, provided he has been guilty of neg- 
ligence. Suppose A. B. opens an account 
with the bank and on the same day pays in 
a number of crossed cheques; is the bank 
entitled to treat him as a “customer,” 
credit him with the cheques, and claim the 
advantage of the statutory protection when 
it turns out that his title is defective? The 
Court held (1) that such a person may be 
a “customer,” since the character of the re- 
lationship, not its duration, determines the 
question whether it is that of “banker and 
customer,” or otherwise; (2) that the lia- 
bility of the banker who credits such cheques 
depends on whether or not he has fallen 
short of the standard of care set up by 


(2) A.C. 683. 
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normal banking practice; and (3) in such 
circumstances as the opening of a new ac- 
count, the standard of care depends on 
whether or not the opening of a new ac- 
count took place in circumstances so un- 
usual that they ought to have aroused sus- 
picion. 

The latest decision of the series is that 
just lately issued by the Court of Appeal 
when the Swiss Bank Corporation appealed 
from a judgment in favor of Mr. N. 
Joachimson, of Manchester. Mr. Joachim- 
sonu was a member of a partnership of 
three, which was dissolved by the death of 
one of the partners on August 4, 1914. 
Mr. Joachimson was a naturalized English- 
man, but the third partner on the outbreak 
of war became an alien enemy, by reason 
of which fact the partnership would have 
become dissolved if it had not already be- 
come so. The partnership banked with the 
Manchester branch of the Swiss Bank, and 
on August 1, 1914, the amount standing to 
credit was £2,300. On June 5, 1919, Mr. 
Joachimson commenced the present action, 
claiming that sum as money lent, or, alter- 
nately, as money had and received for his 
use. For the defense it was contended that 
there was no accrued cause of action on 
August 1, 1914, because no demand had 
been made uport the bank for payment on 
or before that date. Mr. Justice Roche 
gave judgment for plaintiff, and the bank 
appealed. Lord Justice Bankes said the 
point had never been decided before, but 
it seemed to him impossible to imagine the 
relationship between banker and customer 
as it existed today without the stipulation 
that if the customer sought to withdraw his 
loan he must make application to the bank. 
As no. demand for payment in the present 
case was made on or before August 1, 1914, 
it followed that the plaintiff had no accrued 
cause of action on that date. The appeal 
must be allowed, and judgment entered for 
the appellant bank. Lords Justices War- 
rington and Atkin concurred. 

Donatp MacKay. 

Glasgow, Scotland. 





MASTER AND SERVANT — NAME ON 
VEHICLE AS EVIDENCE. 





WEBER v. THOMPSON-BELDEN & CO. 





181 N. W. 649. 





Supreme Court of Nebraska. 


Feb. 2, 1921. 


When defendant’s name is painted on a motor 
vehicle which caused an accident, there is a 
presumption of ownership, but whether this sign 
raises a presumption that the driver was de- 
fendant’s servant or agent, and whether it is 
presumed he was engaged in his master’s or 
principal’s business or pleasure, quaere. 





Action by Anthony Weber against Thomp- 
son-Belden & Co. Judgment for plaintiff, and 
defendant appeals. On plaintiff's death the 
action was revived in the name of Lucy M. 
Weber, executrix. Affirmed. 

Kennedy, Holland, De Lacy & McLaughlin, 
of Omaha, for appellant. 

Alvin F. Johnson, of Omaha, for appellee. 

Is there sufficient evidence of plaintiff to 
demonstrate that the motor truck causing the 
injury belonged to the defendant? Was it in 
charge of his servant acting in the course of 
his employment at the time of the accident? 
One thing is undisputed about the ownership 
of this truck, namely, that defendant is en- 
gaged in general merchandising in the city of 
Omaha, owns a large and extensive store, em- 
ploys four motor trucks and truck drivers to 
deliver its parcels to its customers. Three 
trucks were used in delivering goods on the 
day of the accident. These were covered trucks 
and on the side of each was painted the names 
of the owners thereof, to wit, “Thompson-Bel- 
den & Co.,” in plain, large, legible letters. One 
of the employees driving one of these trucks 
was named Volz. It was his custom to pur; 
chase gasoline for his engine at the filling sta- be 
tion located near the southwest corner of 
Twenty-ninth and Leavenworth streets. There 
was printed in gold letters in a semi-circle on 
this delivery truck the name Thompson-Beiden 
& Co. These letters on this truck could be 
plainly seen from the reflected light at the oil 
station. The delivery truck in question was a 
dark-colored delivery truck and in general an- 
swered the description of the trucks used by 
defendant. The first person that the witness 
Clarence Busse talked with the next morning 
after the accident was Mr. Volz, a servant of 
defendant company. There seems to be no dis- 
pute but what the driver Volz was in the em- 
ploy of defendant, and that on or about the 
time of the accident he was delivering parcels 
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from defendant’s store and was in charge of 
one of defendant’s trucks at the time of the 
accident. The truck was within sight of sev- 
eral witnesses at the time the accident hap- 
pened; and, as the truck belonged to defend- 
ant and was in charge of the witness Volz, he 
must have been riding in the truck and guiding 
and controlling it at the time of the accident. 
That proposition under all the facts and the 
circumstances must have made it plain to the 
jury that Volz was the defendant’s driver of 
this truck at the time of the accident. 

It also appears by several witnesses that 
the defendant’s truck, driven by Volz, was in 
the vicinity of the accident when plaintiff met 
with his injury. Other witnesses who were 
near the scene of the accident corroborate 
and identify other propositions important to 
learn about this intersection. Several witness- 
es corroborate this witness at the oil station, 
and his evidence is uncontradicted that he saw 
plaintiff fall to the ground as the truck passed 
over him, and said in substance that the de- 
livery truck was dark-colored, with a top on 
it, and that the intersection was well lighted. 
The record also discloses further witnesses 
driving along this particular street who saw 
this defendant’s truck strike plaintiff at the 
regular crossing of Twenty-ninth and Leaven- 
worth streets. It also appears that the witness 
Volz did the ignominious thing of running away 
and seeking to avoid identity after he had run 
over plaintiff with the delivery truck, but the 
evidence on the whole is sufficient to identify 
him as being the genuine party driving the 
truck at the time of the accident. 

The superintendent of defendant's delivery 
department gave evidence in this case that 
on the 19th day of December, 1917, defendant 
was operating only three delivery trucks, that 
they were covered, having a top with doors 
in the back, and that their trucks and each 

“of them had the name of Thompson-Belden & 

Co. painted in gold letters about four inches 
high. The witness Thomas Volz, defendant’s 
truck driver, at the time of the accident was 
on his route delivering goods. The intersection 
of Twenty-ninth and Leavenworth streets, 
where the accident occurred, was in the same 
general direction from defendant’s place of 
business as the point where one of his deliv- 
eries was made, but was a few blocks west. 

As to the truth, accuracy and trustworthi- 
ness of Volz’s testimony, the jury alone had 
the opportunity to note his general appearance 
for apparent fairness and candor, his general 
dependability and credibility under the circum- 
stances. At any rate it seems the jury heard 
the testimony of several eyewitnesses as to 





what motor truck struck the plaintiff, and at 
what particular street intersection it was, and 
when it was, and who was in charge; the 
amount and extent of the injuries were after- 
wards demonstrated. The jury believed this 
evidence and though being to some extent in 
conflict and uncertain as to the identity of 
the person or driver operating the truck, nev- 
ertheless, under all the evidence and all the 
circumstances, they believed that the accident 
was caused by the collision of defendant’s 
truck while it was employed in the delivery 
of parcels and goods by Thomas Volz in the 
employment of defendant. It appears in the 
evidence of Volz that he often filled his car 
at the Nichols Oil Company station, that often 
he filled it in the morning instead of at night, 
but filled it at night whenever it was low, in 
order to have it in proper shape for first deliv- 
eries next morning. It certainly is significant 
that the witness Volz, within sight of the acci- 
dent, hurried from this station almost imme- 
diately after the accident happened. The evi- 
dence connecting and establishing Volz as the 
driver in charge of this truck may be deter- 
mined by circumstances as well as direct tes- 
timony, and these circumstances often have the 
potency to establish facts which import unde- 
niable negligence, evident in this case. It is 
plain, from all the facts and circumstances, 
that the truck driver, Thomas Volz, was acting 
within the scope of his employment at the time 
of the accident. It is indisputable that at he 
time Volz was at the Nicholas Oil Company 
station, and the next morning he was in con- 
tinuation of the same service as at the time 
of the accident. It is plain that Volz, if in 
the automobile truck at the time of the acci- 
dent, was there as an employee under the au- 
thority of defendant, either expressed or im- 
plied. Then it was a prima facie case of neg- 
ligence, and hence the jury were justified in 
their verdict. 

We admit the burden is upon plaintiff to 
prove agency. The record shows that the wit- 
ness Volz nearly every day called at the Nich- 
olas Oil-station to fill his gasoline tank, that 
it was generally known by the people in charge 
of the oil station that he was delivering 
goods for defendant and was driver of the 
truck that participated in the accident that in- 
jured plaintiff. Then if he was engaged in such 
occupation and was in good health, as it was 
known, and was in the vicinity of the accident 
delivering goods, is it not a fair inference 
when he departed and soon thereafter collided 
with plaintiff that he was in the same employ- 
ment as usual when the accident occurred? If 
not, why did he try to run away and hide? 
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If he was not in this serious accident, why did 
he deem it necessary to cover up his identity? 
And, if he was innocent, why would it have 
been desirable to conceal his identity? His 
whole attitude and conduct has been that of 
someone who had something to hide. 

Appellant has cited many authorities and dis- 
cussed the law, but it is unnecessary for us to 
review them in detail, because this case is gov- 
erned by the law of this court, and there are 
ample authorities cited by plaintiff to dispose 
of the issues herein. For instance, Colwell v. 
Aetna Bottle & Stopper Co., 33 R. I. 531, 82 Atl. 
388, is not decisive of any issue in this case, for 
in the Rhode Island case it was held that the 
servant was not acting within the scope of his 
employment, and defendant was not liable for 
damages, caused by his servant’s negligence 
while acting for himself. This is foreign 
to the application. There is no evidence or 
circumstance that imports any such situation. 
The record proves that the injury was caused by 
the negligence of the driver, acting as defend- 
ant’s agent or servant. We admit in this discus- 
sion that one who has been injured by an auto- 
mobile belonging to defendant while being 
driven by his agent has the burden of proving 
that the injury was caused by the negligence 
of defendant’s agent while “acting in the line 
of his duty. Is it not true that defendant’s 
agent was driving on this occasion without a 
light, recklessly, and at the time sought to 
run away and hide his identity? In Dearholt 
Motor Sales Co. v. Merritt, 133 Md. 323, 105 
Atl. 316, we find this citation contains the law, 
but we fail, however, to see how it can be of 
any benefit to appellant. This case proceeded 
on the theory that in an automobile accident 
it was the uncontradicted evidence that the 
driver of the automobile had never been em- 
ployed and had taken defendant’s car without 
permission. The situation on that proposition 
is diametrically opposite to the instant case, 
and it is of no benefit to appellant, but rather 
is against him, and so we might pursue the 
analysis ad infiinitum on the citations and still 
remain in a chaotic unsatisfactory condition as 
to the real truth. 

The amount of damages found by the jury 
was reasonable, consistent with the evidence, 
the circumstances, and the facts. Plaintiff, pri- 
or to the injury, applied himself very closely, 
and for many years had not lost any time, and 
during several years last past he had increased 
his earnings to something better than $25 a 
week. Taking that in connection with his ex- 
pectancy, he would have earned as much or 
more than the jury gave him. 





Defendant complains of the instructions ob- 
jected to by him and overruled and given hy 
the court. This position is governed by well- 
known rules of this court. Instructions to be 
held erroneous must be construed as a whole, 
Then if they correctly announce the issue and 
the evidence and correctly state the law, they 
are properly considered as correct. The omis- 
sions complained of by appellant are completely 
covered by paragraph 2 of the instructions 
given by the court. At any rate appellant is 
not in a position to claim anything for omis- 
sion. The only instruetion tendered and re- 
quested by defendant was one for a direct ver- 
dict. We have examined the evidence of the 
physicians and experts who examined plaintiff 
during his lifetime and have gone over the evi- 
dence and all of the law propositions raised, 
and from a survey of all the facts, circum- 
stances and issues presented and discussed, and 
the instructions of the court, we can conserva- 
tively say that the verdict of the jury was jus- 
tifiable and correct, and taking all the instruc- 
tions of the court as a whole they are free from 
errors. 

The judgment then is 

Affirmed. 


Note—Name on Vehicle as Evidence.—It seems 
to be well settled that in the trial of an action for 
damages for injuries received in a vehicular acci- 
dent it may be shown in evidence that the defend- 
ant’s name was on the vehicle, for the purpose of 
proving that defendant owned the same. Heid- 
enreich v. Bremner, 176 Ill. App. 230; Schulte v. 
Holliday, 54 Mich. 73, 19 N. W. 752. 

There is much authority for carrying this rule 
much further, and to the extent that when it is 
shown that defendant’s name was on the vehicle 
doing the damage, this is evidence that the ve- 
hicle was the property of the defendant, that the 
driver in charge thereof was defendant’s servant, 
and that the driver was acting within the scope 
of his employment. This merely follows the nat- 
ural presumption that one’s property is in his 
possession and control. 

In Berry, Automobiles (3rd ed.), § 1066, it is 
said: “Evidence that the automobile in question 
bore the defendant’s name, is held in some states 
to be sufficient to show prima facie that it was 
owned by defendant, that it was then in charge of 
his servant or agent, and that it was being used in 
and about defendant’s business at the time. And 
such evidence is held sufficient to take the case 
to the jury, although the defendant produces di- 
rect testimony to the contrary. 

“Where it was shown that the defendant's 
trade name was on the truck which caused the 
injury complained of, and that the truck was used 
to haul freight to and from their warehouse, it 
was held that the jury were entitled to find that 
the truck was being used by defendants in their 
business at the time.” 

The law as above quoted has the sanction of 
excellent authority. Seaman y. Koehler, 122 N. 
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Y. 646, 25 N. E. 353; Baldwin v. Abraham, 67 
N. Y. Supp. 1079; Tnomey v. Fogarty Co., 22 
N. Y. Supp. 930; Diel v. Brewing Co., 30 App. 
Div. 291; Spitzer v. Express Co., 20 Mise. (N. 
Y.) 327; Fleishman v. Polar Wave I. & F. Co., 
148 Mo. App. 117, 127 S. W. 660. 

In 1 Shear & Red., Neg., § 158, in note 1 to 
that text, it is said that, “Proof of defendant’s 
ownership of a wagon is prima facie evidence to 
charge him with responsibility for its manage- 
ment,” citing Norris v. Kohler, 41 N. Y. 42. 

“Evidence that the truck which struck the 
plaintiff bore the name of the defendant’s firm, 
has been held to make out a prima facie case 
that the truck belonged to them and the driver in 
charge of it was their servant, where they failed 
to deny ownership.” 6 Thompson, Negligence, 
§ 7059. 

Business cards found in the vehicle at the time 
of the accident are admissible in evidence on the 
question of ownership. Langworthy v. Owens, 
116 Minn. 342, 133 N. W. 866. 








ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 197. 

Partnership—Formation of law partnership 
between member of State Bar and member of 
Federal Bar; not inherently improper; quali- 
fications.—In the opinion of the Committee is 
there any professional impropriety in the for- 
mation of a partnership between a member of 
the New York State Bar, and one not admitted 
to practice in the State courts of New York, 
but admitted as a member of the United States 
Supreme Court Bar, and of the Bar of the 
United States Circuit Court of Appeals for the 
Second Circuit, it being intended that an office 
be conducted in the firm name in New York 
City, where the State practitioner will appear 
in the State Courts, and the Federal practi- 
tioner in the Federal courts? 


ANSWER No. 197. 


Law partnerships are substantially a matter 
of custom and convention; the privileges and 
duties incident to admission to the Bar are 
individual privileges and duties, and neither 
the advantage nor the burden can be trans- 
ferred; but notwithstanding these facts it has 
long been a practice for attorneys duly admit- 
ted to practice and similarly circumstanced as 
practitioners enjoying the same privileges to 
form law partnerships with one another. This 


practice has received statutory recognition in 








the Judiciary Law of New York by its refer- 
ence to law partners in Sections 471, 472, and 
in Penal Law Section 278. 


In the District Court of the United States 
in this and other districts appearance by law 
firms is in practice, recognized as .valid; but 
the Committee understands that in the Su- 
preme Court of the United States appearances 
by law partnerships are not permitted, the indi- 
vidual relation of the counsel being preserved; 
and the Circuit Courts of Appeals seem like- 
wise to preserve this practice. The Federal 
Rules in Equity promulgated by the Supreme 
Court of the United States do not specifically 
recognize law partnerships. Section 270 of the 
Penal Law of New York declares it unlawful 
for any person to hold himself out to the public 
as Being entitled to practice law (in the 
courts), or in any other manner, or to assume 
to be an attorney, or attorney and counsellor 
at law, or to assume, use, or advertise the title 
of lawyer, or attorney and counsellor at law, 
or attorney at law or counsellor at law, or at- 
torney, or counsellor, or attorney and coun- 
sellor, or equivalent terms in any language, 
in such manner as to convey the impression 
that he is a legal practitioner of law or in any 
manner to advertise that he either alone or 
together with any other persons or person, has, 
owns, conducts or maintains a law office, or 
law and collection office, or office of any kind 
for the practice of law, without first having 
been admitted to the courts of the State. (See 
text of Section 270). While the Committee does 
not assume to construe statutes, it cannot con- 
clude that such partnership could be conducted 
in a firm name without the danger of violating 
this penal provision (See also answers 23, 24, 
182.) Except for the statute, it is the opinion 
of the Committee that the Association for the 
restricted purpose mentioned, without the use 
of a firm name, is not inherently professionally 
improper, both of the associates being amen- 
able to discipline in the Courts of which they 
are practitioners; but the use of the firm name 
would be apt to convey the impression to the 
public and clients that both members were 
qualified practitioners of the Courts of New 
York. 

NOTICE OF THE MEETING OF THE 
ARKANSAS BAR ASSOCIATION. 








The Bar Association of Arkansas will hold 
its twenty-fourth annual meeting at Hot 
Springs, Arkansas, on June 2d and 3d. Gov. 
Frank O. Lowden has agreed to be present and 
deliver an address. 

Mr. W. F. Coleman is president of the Asso- 
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ciation, and will deliver an address on “The 
Crime Wave.” Papers will also be read by 
former Chief Justice- Joseph M. Hill, of Fort 
Smith, and former Gov. J. M. Futrell of Para- 
gould. Further details of the program will be 
announced later. 








BOOK REVIEWS. 





SCHOULER ON MARRIAGE, DIVORCE, SEP- 
ARATION AND DOMESTIC RELATIONS. 
SIXTH EDITION. 





This new edition of Mr. Schouler’s work on 
Domestic Relations will no doubt please many 
of the admirers of the original work, which has 
been much enlarged by Mr. Arthur W. Blake- 
more of Boston, and covers in greater detail 
more subjects than did the original work. 

It includes, in Volume III, a compilation of 
the divorce statutes of all the states in the 
United States, Alaska, District of Columbia, 
Hawaii, and in Porto Rico; including also 
provisions relative to absolute divorce, annul- 
ment, separation, void and voidable marriages, 
inhibited marriages, restraints, jurisdiction, 
procedure, service, alimony and support, cus- 
tody of children, and remarriage. The last vol- 
ume alone will greatly lighten the labors of 
lawyers who have to do with foreign divorces. 

The first volume is divided into six parts, 
namely: Part I, Introduction; Part II, Husband 
and Wife; Part III, Parent and Child; Bart IV, 
Guardian and Ward; Part V, Infancy; Part 
VI, Separation and Divorce. 

The work has been enlarged by the addition 
of many new cases and discussion of new prob- 
lems that have arisen in new statutes because 
of modern conditions. 

Printed in three volumes of 3036 pages; 
bound in law buckram. 





WILSON’S CIVIL PRACTICE MANUAL OF 
NEW YORK. 





While this is a local book, prepared by Ed- 
ward H. Wilson of the New York bar, for the 
benefit of lawyers practicing in the state of 
New York, it will be interesting generally to 
lawyers throughout the country because it puts 
in accessible form the new Practice Act of the 
state of New York, which was adopted by their 
legislature in 1920, to take effect July 15, 1921. 

This Act is divided into seven parts, as fol- 
lows: Civil Practice Act; Surrogate Court Act; 
Court of Claims Act; City Court Act; Justice 





Court Act; Municipal Court Code, and Rules of 
Civil Practice. 

New York has always been a leader in mat- 
ters of reform of procedure. It was that state 
which started reform with respect to pleading, 
in 1848, when the legislature enacted what was 
known as the Field Code, prepared by a com- 
mission headed by David Dudley Field. The 
reform was too far-reaching for the time when 
it was adopted, and it was bitterly attacked by 
attorneys as well as by the courts; its construc- 
tion, in many instances, nullified the purposes 
of its author. The legislature of New York 
also began to tinker with the Code, amending 
it in session after session, until in 1919, there 
were nearly 2,000 sections in it. The original 
Field Code was in 391 sections. 

In 1904, Adolph J. Rodenbeck was appointed 
to head a Board of Statutory Consolidation; 
his principal work was to revise the statutes 
of that state. In 1912, after having substan- 
tially completed the work of revising the sub- 
stantive law of the state of New York, the 
Board was continued by the legislature and 
was directed to report to the next legislature 
and plan for classification, consolidation and 
simplification of the civil practice of the courts 
of the state. In 1913, this Board adopted the 
plan approved by the American Bar Associa- 
tion, of a short practice act, supplemented by 
rules of court. This plan was very generally 
approved and favorably commented upon by 
lawyers all over the country. The third prac- 
tice act contained 71 sections, with 401 pro- 
posed rules, which were to be adopted by the 
courts and amended from time to time by the 
courts. Unfortunately, the legislature of 1915 
refused to accept this plan, and appointed an- 
other commission, of which J. Henry Walters 
was chairman, to reconsider the entire matter 
of procedure. This committee, after four years 
of study, referred to the legislature, in 1919, 
a series of acts to take the place of the present 
Code of Civil Procedure. These are the acts 
to which we refer at the beginning of this re- 
view; they comprise what is known as the 
Civil Practice Act of New York. 

The work has been very well done; in fact, 
as well as any commission could do work of 
this kind; but it does not appear to have 
appreciably reduced the number of rules con- 
tained in the old Act. The Civil Practice Act 
contains 1544 sections; the Surrogate Court 
Act, 319 sections; the Court of Claims Act, 37 
sections; the City Court Act, 82 sections, and 
the Justice Court Act, 494 sections. 

In 1920, the legislature provided for a con- 
vention of Justices of the Supreme Court and 
others to formulate and adopt suitable rules 
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to supplement the Practice Act. These rules 
have just been adopted by the Justices of the 
Supreme Court and have just been filed in 
the office of the secretary of state. These rules, 
as well as the authority under which they have 
been formulated, are the most important and 
encouraging part of the plan. The legislature 
will be given opportunity to see what the courts 
can do within a restricted field. The Justices 
prepared exactly 300 rules, called “Rules of 
Civil Practice,” which deal with such subjects 
as: Papers, filing thereof; services and process; 
security; payment of money into court; actions 
by or against poor persons; guardians ad litem; 
appearances, motions, orders; attachments; ex- 
tension of time; depositions within and with- 
out the state; perpetuation of testimony; dis- 
covery and inspection; change of venue; notice 
of trial; receivers; declaratory judgments; new 
trials; appeals, 

The volume which Mr. Wilson has prepared 
is in splendid shape for actual use in court. 
We congratulate the bar of New York upon 
the improvement which this manual makes in 
the practice in that state, and the hope it 
holds forth for the gradual extension of rules 
of court to take the place of the more rigid 
provisions of the Practice Act. 

Printed in one volume of 1200 pages, on 
thin, high-grade paper, thumb indexed; bound 
in black fabrikoid. 





CORPUS JURIS—VOLUME 21. 





Volume 21 of this great compendium of law 
now in the process of making, known as the 
Corpus Juris, contains a most valuable discus- 
sion of the law of Equity. The treatment 
of this subject covers 825 closely printed pages 
—equal to over 2,500 pages of an ordinary text 
book. This article is edited by Alexander 
Stronach and Herbert B. Hawes. The work 
has been very thoroughly and accurately done; 
the notes are particularly full and give the 
facts of cases in detail. 

Other subjects treated in this volume are as 
follows: Escape, in 22 pages; Escrow, in 42 
pages; Estates, in 146 pages; Estoppel, in 202 
pages. Of these articles, especial attention 
should be called to that on estoppel; it is one 
of the most thorough discussions of this sub- 
ject we have noticed anywhere; it is also a 
subject growing rapidly in the extension of its 
principles, as lawyers have begun to find that 
the courts very readily apply and extend the 
very just principles that underlie the doctrine 
of estoppel. 

Printed in one volume of 1263 pages; bound 
in law buckram. 





HUMOR OF THE LAW 





The American-born Viscount Astor, whose 
American wife is the first woman to become a 
member of the English Parliament, objected, 
on his father’s death, to accepting his title of 
nobility on the ground that it would drive him 
from the strenuous House of Commons to the 
torpid House of Lords. 

“I feel like Mr. Gladstone,” he said one day 
to an American journalist. “Mr. Gladstone was 
held up in Threadneedle street by a broker 
who said: ‘I hear they want to make you a 
peer.’ ”’ 

“*What they want,’ said Mr. Gladstone, ‘is to 
make me disappear.’”—Pittsburgh Chronicle- 
Telegraph. 





A South Carolina Senator, an anti-tobacco 
enthusiast, introduced a bill to prohibit smok- 
ing in hotel dining rooms, restaurants, and 
cafes. He was ardently supporting his bill, 
when he was interrupted by another Senator, 
who asked him if he would consent to an 
amendment inserting the words “and chewing.” 

“Certainly,” he said, “I would be only too 
glad to do so.” 

The amendment was adopted, and the cham- 
pion was mortified to realize that his bill 
would put the eating establishments out of 
business by prohibiting all chewing therein. 





The wicked garage keeper was trying to 
figure out his income tax. 

“Tf*a man brings his car to me to be repaired, 
and it costs me 60 cents, and I charge him $16, 
what per cent profit would I be making?’ he 
demanded of his son and heir. 

“I’m sure I don’t know, pop,” answered that 
young hopeful. “You’ll have to get somebody 
who knows the rules of grand larceny to tell 
you that. The rules for percentage wouldn’t 
cover it!”—From Life. 





A Pittsburgh lawyer was conducting a case 
In court not long ago, and one of the wit- 
nesses, a burly negro, confessed that at the 
time of his arrest he was engaged in a crap 
game. Imngediately the lawyer said: “Now 
sir, I want you to tell the jury just how you 
deal craps.” 

“Wass dat?” asked the witness, rolling his 
eyes. 

“Address the jury, sir,” thundered the law- 
yer, “and tell them just how you deal craps.” 

“Lemme outen heah!” cried the witness un- 
easily. “Fust thing I know this gemman 


3; swine to ask me how to drink a sandwich.” 
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Weekly Digest of Important Opinions ef the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred te im this digest 
may be procured by sending 25 cents to us or to the West 
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1. Attorney and Client—Lien.—Where attor- 
neys employed on a contingent fee contract were 
summarily discharged by their client after judg- 
ment and pending appeal therefrom, they had 
the option either to treat the contract as 
rescinded and sue for the reasonable value for 
the service or to treat the cause of action as 
liquidated by its reduction to judgment, sub- 
ject to results of the appeal.—Barthels v. Gar- 
rels, Mo., 227 S. W. 910. 


2. Bankruptey—Mortgage to Minor Children 
Valid.—In proceeding to determine right to pro- 
ceeds of property sold free from lien of mort- 
Sages to bankrupt’s daughters, findings of a 
referee, concurred in by the District Court, that 
the mortgage was valid as securing funds of 
the daughters, for which he had been trustee 
for more than 10 years, held sustained by the 
—- re Bradley, U. S. C. C. A. 269 Fed. 


3. Petition for Dissolution.—The filing by 
a Texas corporation, which had paid or was 
able to pay all its creditors, of a petition for 
dissolution under Rev. St. Tex. 1911, arts. 1205- 
1207, does not authorize the creditors to have 
the corporation adjudged an involuntary bank- 
rupt.—W. H. Baker, Inc., v. Monarch Wholesale 
Mercantile Co., U. S. C. C. A., 269 Fed. 794. 

4. Reopening Estate.—An order reopening 
the estate of a bankrupt will be reversed only 
for an abuse of the discretion of the court; that 
is, where the court acts arbitrarily or without 
apparent reason and authority—In re Carlucci 
Stone Co., U. S. D. C., 269 Fed. 795. 

5. Unclaimed Dividends.—A trustee _ in 
bankruptcy cannot oppose an order directing 
him to pay unclaimed dividends into court for 
distribution among the other creditors, if still 
unclaimed and if sufficient for such purpose, as 
is required by Bankruptcy Act, § 66a (Comp. St. 
§ 9650), on the ground that that section is un- 
constitutional, because money paid into court 
and remaining unclaimed is required by the Re- 
vised Statutes to be paid to the United States, 
instead of escheating to the state, as it should, 
since the provision of the Bankruptcy Act is 
merely a reasonable method of disposing of un- 
claimed dividends to permit the final settlement 
of estate, and if the commonwealth desires to 
claim such funds it should do so in its own 











name.—In re Orona Mfg. Co., U. S. D. C, 269 
Fed. 855. 

6. Banks and Banking—Ultra Vires. — In 
equity suit under Code, §-1882, by receiver of 


insolvent state bank to declare 100 per cent 
assessment on _ stockholders, contracts which 
form the basis of claims of creditors are not 
ultra vires, since action by receiver is not 
against the bank, but an attempt to impose on 
stockholders a statutory liability—Peet v. Des 
Moines Savings Bank, Iowa, 227 S. W. 503. 

7. Bills and Notes—Delivery to Wrong Per- 
son.—When a check is delivered to one person, 
even though the person delivering it believes 
him to be some one entirely different, the de- 
livery is sufficient to enable the person receiv- 
ing it to pass an indefeasible title to a bona 
fide purchaser.—Slattery & Co. v. National City 
Bank of New York, N. Y., 186 N. Y. S. 679. 

8.—*“Negotiable.’—Under the Negotiable In- 
struments Act, Code Supp. 1913, §§ 3060a2, 
3060a196, a note providing that failure to pay 
any of the interest within 30 days after due 
should cause the whole note to become due and 
collectible at once was negotiable despite sec- 
tion 30601a.—Commercial Savings Bank. v. Schaf- 
fer, Iowa, 181 N. W. 492. 


9.——-Stated Conditions.—Both by the common 
law and by Negotiable Instruments Act, § 160, 
the acceptance of an order is conditional, when 
payment by the acceptor is dependent on the 
fulfillment of conditions therein stated.—Crane 
Co. v. Druid Realty Co., Md., 112 Atl. 621. 

10. Brokers—Commission.—Where the undis- 
puted evidence shows that a real estate broker, 
without the knowledge of his principal, was 
acting in the interest of the purchaser of the 
land instead of in the interest of his principal, 
the broker is not entitled to any commission. 
Campbell v. Baxter, 41 Neb. 729, 60 N. W. 90, 
and Strawbridge v. Swan, 43 Neb. 781, 62 N. W. 
199, followed.—Hillyer v. Stansbery, Neb., 181 N. 
W. 534. 


11. Carriers of Goods—Stated Valuation.—The 
rule that, if a common carrier gives to a ship- 
per the chcice of two rates, the lower of which 
is conditioned on a stipulated valuation of the 
property in case of loss even by the carrier’s 
negligence, and the shipper understandingly and 
freely chooses the lower rate and names his 
valuation, he cannot thereafter recover more 
than the stated value, is based on estoppel.— 
Union Pacific R. Co. v. Burke, U. S. S. C., 41 
Sup. Ct. 283. 

12. Carriers of Passengers—Assault.—Acts of 
an intoxicated passenger in thrusting himself 
against other passengers in their seats and tak- 
ing a cigarette from a passenger's mouth, etc., 
constituted assaults.—Liljegren v. United Rys. 
Co. of St. Louis, Mo., 227 S. W. 925. 

13. Highest Degree of Care.—Persons wait- 
ing to board a train, or in the act of doing so, at 
a place where they are invited to be, are entitled 
to receive from the carrier the highest degree of 
eare for their safety consistent with the mode 
of conveyance and its practical operation. — 
Maryland Dredging & Contracting Co. v. Hines, 
U. S. Cc. C. A., 269 Fed. 781. 

14, Chattel Mortgages—Crops.—Lien of chat- 
tel mortgage on corn and oats raised held senior 
to mortgages of the realty conveying rents, 
issues, and profits to the mortgagee; such mort- 
gages pledging rents and profits only in case 
possession was taken by the mortgagee. First 
Nat. Bank v. Security Trust & Savings Bank, 
Iowa, 181 N. W. 402. 


15. Constitutional Law—Enemy Property. — 
The provision of Trading with the Enemy Act, § 
7c (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
3115%d), authorizing the Alien Property Cus- 
todian to seize property he determines to be 
enemy owned, without the right to claimant 
friend to have his claim determined before 
seizure, is not unconstitutional, in view of the 
right of such claimant to bring suit under sec- 
tion 9 (section 3115%e) of that act to have his 
claim determined, which protects all his substan- 
tial rights and merely provides a different pro- 
geil v. Wallace, U. S D. C., 269 Fed. 


16. Foreign Insurance Company.—The stat- 
ute which prescribes that no insurance company 
of another state, except a life insurance com- 














' pany, may transact business in this state, except 
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through agents “whose principal place of busi- 
ness is located in this state,” is valid legislation. 
It does not abridge any right guaranteed by the 
state or federal Constitutions.—Ferguson v. 
Tuttle, N. J., 112 Atl. 596. 


17. Removal of Building Unlawfully Erect- 
ed.—The demolishing or removal of a wooden 
building erected within the fire limits at a time 
when such construction was unlawful under the 
city charter and ordinances does not violate the 
United States Constitution.—Maguire v. Reardon, 
U.S. S. C., 41 Sup. Ct. 256. 


18.——Statute Requiring Use of English Lan- 
guage.—Acts 38th Gen. Assem. c. 198, prohibiting 
the use of any but the English language in 
teaching children under the eighth grade in pri- 
vate and public schools secular subjects, held 
not unconstitutional as an infringement on per- 
sonal] liberty in violation of Const. art. 1, § 1.— 
State v. Bartels, Iowa, 181 N. W. 509. 

19. Contracts—“Information.”—Disclosure of 
possibility of sellng advertising space did not 
entitle plaintiff to percentage of receipts under 
zontract to furnish “information.”—Masline v. 
New York, N. H. & H. R. Co., Conn., 112 Atl. 639. 


20.——Mutuality.—In a contract whereby one 
party agreed to establish plants for the bottling 
of the syrup manufactured by the other party as 
a carbonated beverage, the promise of the manu- 
facturer to sell the syrup at a stipulated price 
was not given alone in return for the agreement 
to buy at that price, which stated no quantity, 
so as to be void for want of mutuality, but was 
supported also by the agreement of the bottling 
company to establish plants, which it had per- 
formed, even though the title to those plants 
was retained by the bottling company, since the 
consideration is the matter of inducement to a 
contract whether it be the compensation which 
is paid, or the inconvenience which is suffered 
by the party from whom it proceeds.—The 
Soca-Cola Bottling Co. v. The Coca-Cola Co., U. 
8. D. C., 269 Fed. 796. 


21. Corporations — Creditors. — Only those 
creditors who extend credit to the corporation 
on the faith of its capital stock being paid up 
can complain of the fact that it is unpaid.—Bobb 
v. Walmar Theatre Co., Mo., 227 S. W. 841. 


22. Repurchase of Stock.—One employed as 
superintendent by a corporation, who purchased 
under his contract of employment stock of the 
corporation, which agreed to repurchase it on 
the superintendent’s discharge, was not entitled 
to recover on his discharge from a new corpora- 
tion formed by purchasers of the tangible prop- 
erty of the old corporation, including its con- 
tracts, in the absence of a showing that the new 
corporation had knowledge of the contract or 
what relation the organizers of the new corpora- 
tion had to the corporation.—Buehler v. United 
States Fashion Plate Co., Pa., 112 Atl. 632. 


23. Drains—Drainage District Not “Corpora- 
tion.”—Drainage districts, created under statu- 
tory by county boards for special tax purposes 
only, unless expressly made so by the statute, 
are not corporations, with capacity to sue and 
be sued.—Bates County, Mo. v. Wills, U. S. C. C. 
A., 269 Fed. 734. 


24. Revetment.—Instead of one-man rip- 
rap, much heavier stone was used in a consid- 
erable portion of the revetment work, which 
was more substantial and better construction 
and cost less than if one-man riprap had been 
used. Held that, as the work was being done 
for the benefit of the railroad company, the 
stipulation as to the character of the stone to 
be used might be waived without the consent 
of the drainage district, and further held that 
there was a substantial compliance with the 
terms of the contract, and held also that appel- 
lant was estopped by its conduct to contend 
otherwise—Kaw Valley Drainage Dist. v. Mis- 
souri Pac. Ry. Co., Kans., 19§ Pac. 983. 

25. Eleetricity—Proximate Cause of Injury.— 
Where defendant strung electric light wires on 
the same poles beneath telephone wires, one of 
which broke and fell across an electric wire 
defectively insulated, the end of the telephone 
wire resting upon the ground, and plaintiff took 
hold of it to remove it from his yard and was 














injured, the hazard must have been visible to 
defendant, and plaintiff, if not negligent, was 
entitled to recover; the failure to insulate, and 
not the breaking of the telephone wire, being 
che proximate cause.—Godbey v. Grinnell Elec- 
tric & Heating Co., Iowa, 181 N. W. 498. 

26. Exeecutors and Administrators — Judg- 
ment Liens—The exclusive right of a personal 
representative to institute a suit for subjection 
of the real estate of his decedent to payment 
of the debts of the latter, in view of insuffi- 
ciency of the personal estate for such purpose, 
within six months after qualification, accorded 
by section 7 of chapter 86 of the Code, does not 
stay, nor constitute ground for staying, prosecu- 
tion of a suit for enforcement of judgment liens, 
instituted against such decedent in his lifetime, 
under the provisions of chapter 139 of the Code, 
nor does the commencement of a suit by the 
personal representative under said section 7 of 
chapter 86, within such six-month period, con- 
stitute ground of dismissal of the suit so pre- 
viously instituted.—First Nat. Bank of Webster 
Springs v. De Berriz, W. Va., 105 S. E. 900. 

27. Fixtures — Machinery and Sawmill on 
Government Property Not Fixture.—Machinery 
placed in a sawmill erected on piles on the tide- 
land, within a forest reservation, so that the 
title to the land remained in the government, 
and which could be removed from the mill with- 
out injury to the building, are not fixtures; but 
the seller can reclaim them under his condi- 
tional sale contract from the trustee in bank- 


ruptcy of the millowner.—In re Craig Lumber~ 


Co., U. S. C. C. A., 269 Fed. 755. 

28.——Ownership of Chattel. — Purchaser of 
land to which a chattel has been annexed is 
not bound by an agreement between the previ- 
ous owner of the land and the owner of the 
chattel that annexation should not change the 
legal character of the chattel or affect its own- 
ership, without notice or knowledge of such 
agreement, but is entitled to the chattel so 
annexed as a part of the land.—Atlantic Refin- 
ing Co. v. Feinberg, Del., 112 Atl. 685. 

29. Food—Adulteration.—It is not necessary 
that an article of food, in order to be unlaw- 
fully adulterated or misbranded, within the 
Pure Food and Drugs Act (Comp. St. §§ 817- 
8728), be dangerous to the public.—United States 
v. Krumm, U. S. D. C., 269 Fed. 848. 

30. Gas—Not Public Utility—A corporation 
owning and operating gas wells, and selling its 
product to industries and public service corpora- 
tions, held not a “public utility,” within the 
Constitution and statutes of Oklahoma, and 
not subject to the authority of the State Corpo- 
ration Commission.—Nowata County Gas Co. v. 
Henry Oil Co., U. S. C. GC. A., 269 Fed. 742. 

31. Gifte—Bank Deposit. — Where decedent 
deposited $600 in bank to the credit of herself 
“or” another, with intention that on her death 
the deposit should go to the other. though either 
of them could have checked out the deposit, de- 
vedent had the right to revoke the gift to the 
other, which she did effectually by having the 
name of the other stricken from the account 
on the books of the bank and on the passbook. 
—Swedesboro Nat. Bank v. Richman, N. J., 112 
Atl. 595. 

32. Guaranty—Accommodation Indorser.—An 
accommodation payee and indorser of a note, 
indemnified against loss resulting from his in- 
dorsement, by a deed of trust on property of 
the principal debtor, which also secures pay- 
ment of the note, and further indemnified 
against such loss by a guaranty agreement be- 
tween him and other persons, which contains 
a clause obligating them to repay to him any 
sum he should be compelled to pay by reason 
of his indorsement, cannot actively participate 
in, or cause, such a disposition of the prop- 
erty on which the debt is secured as will inflict 
direct and inevitable loss upon the guarantors, 
and still hold them liable to him upon their 
contract of guaranty.—Miller v. Lilly, W. Va. 
105 S. E. 826. 

33. Highways—Purpose of Good Roads.—The 
purpose of the Good Roads Act was to obtain 
roads of a durable or permanent character, and 
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durable is not limited to roads capable of with- 
standing the wear of the traffic upon them, but 
must be considered in reference to availability 
for public travel and general road purposes, so 
that a road which would be subject to inunda- 
tion at periodic intervals, and which would be 
buried by proposed levee work in connection 
with a drainage district and reclamation 
project, cannot be considered durable.—Gammon 
v. McKevitt, Cal., 195 Pac. 726. 

34. Side Path.—The state, which by High- 
way Law, § 176, has assumed liability for dam- 
ages from defects in county highways main- 
tained by the state by the patrol system, county 
highways being defined by section 3, subd. 2, 
as those constructed or imposed at the joint 
expense of state, etc., is not liable for injury 
from defect in sidepath over sluiceway; neither 
being part of the county highway which the 
state had constructed, and maintenance of which 
5 eV v. State, N. Y., 186 N. 
5 4 


35. Insurance—Fidelity Bond.—In a bond in- 
suring an employer against losses sustained by 
reason of conduct of an employee constituting 
embezzlement the word “embezzlement” is to 
be constructed broadly in its general and pop- 
ular sense, rather than in a narrow and tech- 
nical spirit with specific reference to the local 
statute; and a loss occasioned by the employee's 
speculating on the market in the name of the 
employer, but without his knowledge or consent, 
is within the protection of the bond.—Mitchell 
Grain & Supply Co. v. Maryland Casualty Co., 
Kans., 195 Pac. 978. 

36. Lex Loci Contractus.—A policy issued 
by an insurance corporation of a certain state 
to a person within such state was a contract of 
such state, and matters pertaining to construc- 
tion and validity of the policy were to be de- 
termined by the laws thereof.—Headley v. Cen- 
tral Life Ins. Co. of Illinois, Mo., 227 S. W. 920. 

37. Parol Contract.—A parol contract for 
present insurance made by a local agent of an 
insurance company, if within the scope of his 
authority, is binding upon the company.—Koi- 
visto v. Bankers’ & Merchants’ Fire Ins. Co., 
Minn., 181 N. W. 580. 

38.——Standard Form.—Parties to a fire insur- 
ance contract are not prohibited, by Laws 1917, 
e. 440, amending Insurance Law, § 121, and the 
standard fire insurance policy thereby adopted, 
from agreeing, in consideration of a reduced 
rate for the insurance to the assured, that an 
80 per cent, average or co-insurance clause shall 
be attached to the standard form of policy. 
whereby, if assured does not carry insurance 
to the extent of 80 per cent, or more, of the 
value of the property, the insurer shall not be 
liable for a greater proportion of any loss than 
the sum insured bears to 80 per cent of the 
actual value of the property at the time of the 
loss.—Aldrich v. Great American Ins. Co., New 
York, N. Y., 186 N. Y. S. 569. 


39. Intoxieating Liquors—Possession of Un- 
usual Quantity.—The presumption from the pos- 
session of unusual quantities of intoxicating 
liquors, that such liquors are kept for illegal 
sale, arising under Code, § 2427, as amended by 
Acts 37th Gen. Assem. c. 323, is a rebuttable 
presumption which may be overcome by com- 
petent and sufficient proof; but in determining 
whether or not injunction should be granted as 
against a liquor nuisance the court is not lim- 
ited to the presumption arising from possession 
of the quantity of liquor, but may consider 
other competent and proper evidence.—McMillan 
v. Sumner, Iowa, 181 N. W. 464. 

40. Landlord and Tenant—Negligent Repairs. 
—If repairs undertaken by the landlord are 
made in a careless and negligent manner, he is 
liable to the tenant for such damages as are 
the proximate result of such negligence.—Oscar 
Ruff Drug Co. v. Western Iowa Co., Iowa, 181 
N. W. 40 

41. Recovery of Personalty.—In an action 
by a tenant to recover the value of personal 
property alleged to have been wrongfully with- 
held from him by the landlord after plaintiff 
relinquished possession, plaintiff should have 
shown that the personalty in question could not 

















have been secured by him had he requested their 
delivery from the person in possession.—Kull 
v. Mastbaum & Fleisher, Pa., 112 Atl. 631. 

42. Termination of Lease.—Where, on July 
17th, a lessor exercised her option to terminate 
a lease because of the nonpayment of rent on 
demand, the lessees’ possession thereafter was 
wrongful ,and the lessor’s interference there- 
with could furnish no legal basis for the re- 
covery of damages because the lessees were 
compelled to sell their merchandise at a loss 
and move from the premises.—Parish v. Stude- 
baker, Cal., 195 Pac. 721. ( 

43. Mandamus— Want of Funds.— Want of 
funds is a complete answer to petition for 
mandamus to compel governing authorities of 
a political corporation to pay a judgment 
against the corporation unless the corporation 
has authority to collect revenues with which 
to pay the judgment.—State v. New River 
Drainage District, La., 87 So. 310. 

44. Master and Servant—Course of Employ- 
ment.—Where train crew had been relieved 
from service under the Hours of Service Act (U. 
S. Comp. St. § 8678) but had obtained permis- 
sion from train dispatcher to ride into a ter- 
minal on the first train going in that direction, 
and where under the rules of the company the 
employees were paid while deadheading into 
the terminal, the employees, though not on duty 
within the Hours of Service Act while dead- 
heading into the terminal, were in the employ 
of the railroad at such time within the Work- 
men’s Compensation Act.—Payne v. Industrial 
Commission, Ill, 129 N. E. 830. 

45. Policeman a Public Officer.— One ap- 
pointed as policeman of the city of Elhart by 
the board of metropolitan police commissioners 
in accordance with the Metropolitan Police Act 
of 1897 (Laws 1897, c. 59), as amended by the 
acts 1907 (Laws 1907, c. 175), 1909 (Laws 1909, 
ec. 56), and 1911 (Laws 1911, c. 75), was a “pub- 
lic officer,” and not an “employee,” of the city. 
as defined by Workmen’s Compensation Act, § 
76, cl. “b.”"—Shelmadine v. City of Elkhart, Ind., 
129 N. E. 878. 


46. Regular Employment. — Plaintiff, em- 
ployed for a particular job of unloading and 
placing heavy machinery on foundations, was 
not in “regular or stable employment” within 
the Workmen’s Compensation Act of Illinois, so 
that injuries to him did not fall within the act. 
—Ray v. Commercial Acid Co., Mo., 227 S. W. 851. 


47. Risk of Negligence. — An assistant 
brakeman riding on the rear of a string of cars 
does not assume the risk of negligence by the 
brakeman in control of the movements of the 
cars while employed in interstate commerce, 
since to charge him with assumption of such 
risk would in effect nullify the provision of 
the federal Employers’ Liability Act (U. 
Comp. St. §§ 8657-8665) authorizing recovery 
on a showing that one of the co-operating 
causes of the injury was a negligent act or 
omission of a co-employee.—Louisville & N. R. 
Co. v. Porter, Ala., 87 So. 288. 


48.——Violation of Ordinance.—A boy under 
16, employed by defendant in violation of ordi- 
nance to operate a power freight elevator, who 
was told by defendant’s superintendent when 
he left the elevator to lock it, and that if a horn 
blew it was a signal that some one else wanted 
to use it, and that he should go to the shaft 
and release the locking device, was engaged 
in the performance of his duties when so un- 
locking the elevator, so that his injury would 
not have occurred had the ordinance relative 
to his employment been complied with.—Plate v. 
Ludlow-Saylor Wire Co., Mo., 227 §. W. 899. 


49. Mortgages—‘“Deficiency.”—Where, in a suit 
brought for the foreclosure of a mortgage, there 
is a cross-bill to foreclose a senior mortgage 
upon a portion of the same property, which 
cross-bill, contains a prayer for a “deficiency” 
decree against a party defendant in said suit, 
who is a former owner of such senior mort- 
gage and the indebtedness secured thereby, for 
moneys received by such former owner in part 
payment of such indebtedness, but not applied 
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thereon, which he has no right to retain, the 
word “deficiency,” being inapt, may be disre- 
garded, and a decree entered in accordance with 
such prayer.—Commercial Bank v. First Nat. 
Bank, Fla., 87 So. 315. 


50. Municipal Corporations — Railroad Prop- 
erty.—A railroad roadbed and right of way is 
held for a public use, and its value for such 
use is not enhanced by the improvement of an 
adjacent street, so that, as a general rule, 
such property cannot be assessed for the im- 
provement of the street.—People v. City of Buf- 
falo, N. Y., 186 N. Y. S. 590. 

51.——-Specificatiens for Materials. — Laws 
1919, p. 884 permitting patented articles to be 
specified and used for constructing public high- 
way, if the specifications are drawn so as to 
provide for an alternative method of construc- 
tion, so that competition may beghad, is consti- 
tutional and not invalid as permitting contracts 
for such improvements to be made without 
competition.—City of Rockford v. Schultz, Ill., 
129 N. E. 865. 

52. Nuisance—Joint Tort-Feasors. — Separate 
companies who wrongfully operated their ce- 
ment plants so that deposits of cement dust 
were incrusted on the leaves of plaintiff's 
orange trees were not joint tort-feasors merely 
on account of the commingling of the dust from 
their plants; each being liable only for its par- 
ticular proportion of the damage resulting from 
the dust emitted into the atmosphere from the 
plants of both.—California Orange Co. v. River- 
side Portland Cement Co., Cal., 195 Pac. 694. 

53. Principal and Agent — Salesman’s Lost 
Profits—In an action against the manufacturer 
of gasoline engines for breach of its contract 
employing a salesman, whereby it agreed to 
pay him ¢ommissions, the amount of the profits 
or commissions lost by plaintiff salesman on ac- 
count of defendant manufacturer’s breach held 
for the jury under the evidence.—Huntington v. 
Jacob Haish Co., Iowa, 181 N. W. 480. 

54. Principal and Surety—Release.—Where a 
creditor releases or permits to be lost a security 
for a debt, other sureties are thereby released 
to that extent.—Alexander Lumber Co. v. Aetna 
Accident & Liability Co., Ill., 129 N. E. 871. 

55. Property—Secret Process Salable Prop- 
erty.—A secret process or formula for the manu- 
facture of an article is one in which property 
rights can exist, and such rights can be sold in 
whole or in part, so long as the process remains 
valuable because it is secret.—The Coca-Cola 
Bottling Co. v. The Coca-Cola Co., U. S. D. C., 
269 Fed. 796. 

56. Publie Service COmmissions.—Change of 
Prices.—The price fixed in a contract between a 
public service corporation and its customers 
may be changed, and a different rate fixed, by 
a public service commission created under the 
police power of the state, even though the con- 
tract was in existence before the state commis- 
sion was created and given such authority.— 
Nowata County Gas Co. v. Henry Oil Co. U. 
S.-C. C. A., 269 Fed. 742. 


57. Railroads — Negligence. — Evidence that. 


after an engineer saw cattle strung out across 
a highway crossing he merely blew the whistle 
and turned open the steam cocks to scare them 
off and instead of slackening the speed of the 
train increased it, made a question of fact for 
the jury as to his negligence, though he testi- 
fied that as soon as he saw the danger he began 
to slow up.—Murray v. Hines, Mo., 227 S. W. 860. 

58. Proximate Cause of Injury.—A drunk- 
en man sleeping on a trolley track can recover 
for injuries inflicted by a car only by showing 
that his continuing passive negligence was not 
the proximate cause of his injury, but that the 
supervening negligence of defendant’s servants 
in failing to use ordinary care to avoid injuring 
him after they had knowledge, actual or im- 
puted, of his peril, and of his inability to save 
himself, was the sole proximate cause.—Carson 
v. Connecticut Co., Conn., 112 Atl. 646. 

59. Side Track Connection.—A _ shipper's 
agreement to execute a side-track contract, the 
terms of which are not stated, as a condition of 
a railroad company’s relocation of a side track 











and its extension to his grain elevator to be 
built is without consideration, and is unenforce- 
able because his right to side-track connection 
with his elevator built on expectation of con- 
nection is secured by Public Utilities Act, § 465, 
and he is not precluded from invoking the ac- 
tion of the commission to compel the company 
to furnish a side track, because he refused to 
execute a contract authorizing the company to 
discontinue connection on its own volition with- 
out his fault and requiring him to assume lia- 
bility for the company’s negligence. — Public 
Utilities Com’n vy. Cleveland, C., C. & St. L. Ry. 
Co., Ill, 129 N. E. 869. 

60. Reeceivers—Counsel.—A receiver has not 
the power to employ counsel without leave or 
sanction of the court which appointed him. 
Nevertheless, where a receiver employs counsel 
without specific order authorizing the employ- 
ment and such counsel performs services for the 
receiver during the term of the receivership, 
counsel fees are within the just allowance that 
may be made by the chancellor.—Keating v. 
Fuller, Ga., 105 S. E. 844. 

61. Sales—Delay in Delivery.—Mere accept- 
ance of a thing sold will not bar defendant’s 
counterclaim for damages for delay in an action 
for the purchase price, but defendant’s willing- 
ness to cancel the order and subsequent ex- 
pressed satisfaction with delivery on a certain 
date would authorize a finding that acceptance 
of the things sold constituted a waiver of the 
delay down to such date.—J. F. Pennell, Inc., v. 
New Jersey Brass Corporation, N. Y., 186 N. Y. 

. 606. 

62. Indefinite Contract.—An alleged con- 
tract of sale of cattle in which the purchaser 
agrees to pay for the cattle “the best price ob- 
tainable” is so indefinite and uncertain as to 
be unenforceable.—Schreiner v. Shanahan, Neb., 
181 N. W. 536 

63. Vesting of Title—When a bale of 
worsted clippings was made up, tagged, and put 
aside in a deliverable state awaiting the call 
of defendant buyer’s truckman, there was an 
unconditional appropriation of the goods to the 
contract for their purchase with the implied 
consent of the buyer under Sale of Goods Act 
(Personal Property Law) § 100, rule 4.—George 
Boike & Co. v. Atlantic Woolen Mills, N. Y., 
186 N. Y. S. 624. 

64. Taxation — Assignment of Deposit. — 
Where, in satisfaction of a debt, a depositor 
shortly before his death drew a check, intend- 
ing it as an assignment of the deposit, the in- 
heritance tax law did not apply to the transfer. 
—Dunlap v. Commercial Nat. Bank of Los An- 
geles, Cal., 195 Pac. 688. 


65. Double.—To levy a tax on lands ewned 
by corporations and then to take the value of 
shares owned by a bank into account in esti- 
mating the tax to be levied on the bank’s stock 
would be double taxation, not warranted by the 
statutes.—State v. Harris, Mo., 227 S. W. 818. 

67. Usury—Renewal Note.—The giving of a 
new note in renewal of a previous one is not 
a@ payment thereof as contemplated by section 
3 of article 14 of the Constitution, and section 
1005, Rev. Laws 1910. These sections contem- 
plate an actual payment, and not a promise to 
pay rw future.—Elson v. Walker, Okla., 195 

ac. 4 


68. Waters and Water Courses — Inequality 
of Rates.—The fact that the rates fixed by the 
Public Utility Commissioners for all municipal- 
ities served by a water company, except a city 
with which such company had a contract fixing 
rates, gave the company a return of 7 per cent 
on its property serving the outside municipali- 
ties, while the contract rate gave a return of 
less than 2% per cent on the value of the prop- 
erty serving the city, shows discrimination 
which calls for immediate action by the Utility 
Commissioners, so that an order refusing to 
consider the rates in the city having the con- 
tract must be reversed, though it might be 
found after a hearing that the situation in that 
city, including the contract, justified the dis- 
crimination.—Hackensack Water Co. v. Board 
of Public Utility Com’rs., N. J., 112 Atl. 596. 
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